
Challenging a Will and Estate Law
A simple guide

Estate claims and administration
Recent changes to the law enable a wider class of claimants  
than ever before to claim a share of a deceased estate.

If you have been left out of a Will or not been provided for  
adequately you may be entitled to a share of the estate.

Galbally & O’Bryan can help you obtain your entitlement to  
adequate provision.

Galbally & O’Bryan can also advise and assist you in making a  
Will and discharging your duties as a person legally responsible  
for the administration of a deceased Estate.

To obtain expert advice from one of our lawyers  
telephone 9200 2533 or arrange a free first appointment.

Who applies for probate?

The appointed executor or person who has taken on the  
responsibility of implementing the terms of the Will usually  
makes the application.  

What is involved in obtaining probate?

Steps required to obtain probate include:

•	 Advertising the fact you will apply for probate

•	 Identifying all the assets and liabilities of the estate

•	 Preparing and lodging probate documents at court

How can Galbally & O’Bryan help? 
We can assist and advise on:

•	 Your rights to challenge a Will

•	 Making a Will

•	 Your role as an executor in implementing the terms  
	 of a Will and administering an estate

For more information
visit www.galballyobryan.com.au 
259 William Street Melbourne VIC 3000 
Shop Nine 147 - 151 Foster Street Dandenong VIC 3175 
Phone (03) 9200 2533

We offer
•	Competitive and flexible fee paying arrangements

•	Free telephone advice and if we can help a consultation 	
	 at either:

Melbourne office: 	
259 William Street Melbourne VIC 3000	
Phone: 9200 2533

Dandenong office: 	
Shop 9/147-151 Foster Street Dandenong VIC 3175	
Phone:  9769 2510

Legal services – our areas of expertise 
Galbally & O’Bryan is a legal firm which was founded in  
1935. Located in Melbourne and Dandenong we provide  
comprehensive legal services in the following areas:

Injury compensation claims including:

•	 Workcover 
•	 TAC 
•	 Medical negligence 
•	 Defective products 
•	 Accidents in a public place or on private property 
•	 ComCare claims 
•	 Superannuation and disability insurance claims

Wills and probate including:

•	 Challenging a Will 
•	 Making a Will 
•	 Probate and estate administration 
•	 Estate planning

Criminal law - defence of police charges

Family law - marriage and de facto relationships, divorce,  
property and financial settlements, children and parenting issues

Employment matters - employment contracts, termination of  
employment, redundancy, discrimination

Property law - leasing, buying and selling a property or business

Commercial litigation/dispute resolution -  
commercial and contractual disputes, debt recovery, property 
disputes, general and professional negligence claims.
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Challenging a Will 
If you have been left out of a Will or not provided for 
adequately from a deceased estate we can assist 
by providing expert advice.

Where possible claims are undertaken on a  
“no win no charge” basis (conditions apply)

When can I challenge a Will?

A Will can be challenged if:

•	 You have been left out of a Will;

•	 You have not been fairly provided for;

•	 You reasonably believe the Willmaker was not  
	 of sound mind when the Will was made;

•	 You reasonably believe duress or undue  
	 influence was exerted over the Willmaker’s  
	 mind when the Will was made;

•	 The terms of the Will are unclear.

Is there a time limit?

Anyone can challenge a Will so long as they do so 
within six months from the date the grant of probate 
or administration is made

The six month time limit can be extended by  
court order.

It is important to obtain legal advice as soon  
as possible.

How do I make a claim?

The claim is made by issuing legal proceedings  
supported by evidence of the factual basis of  
your claim.

Many Will disputes can be resolved without  
issuing legal proceedings by direct negotiation  
with the people legally responsible for the  
deceased’s estate.

If legal proceedings are issued in our experience 
most can be settled by negotiation minimising 
the cost and stress of sometimes strained family 
relationships.

Recent case examples 
The following are case examples where Galbally & O’Bryan 
has successfully negotiated settlements or been  
successful in court for people who were not adequately 
provided for in the deceased’s Will.

Peter had a fairly normal childhood. His parents separated when 
he was in his early teens. He went to live with his mother and  
his brother Frank with his father Joseph. He tried to maintain a 
good relationship with his father Joseph but over time his father 
became more difficult to get along with and despite his best 
efforts to be a part of his father’s life and assist him they were 
estranged at the time Joseph died. Joseph left his entire estate  
to his son Frank. 

Darren had a good relationship with his mother Therese for most 
of her life. He had regular contact and helped her in practical 
ways. Unfortunately they had a falling out when she was elderly 
which did not resolve before Therese died. Therese’s Will left her 
estate including the family home to Darren’s two brothers. Darren 
was shocked to learn he did not get anything at all - despite the 
falling out he still loved his mother and thought she loved him.

Michelle loved her parents. She had a sister Kerrie. Her mother 
died unexpectedly and she provided both practical and emotional 
support to her father Ian over a long period. Michelle’s sister 
Kerrie lived interstate and persuaded her father to move and live 
close by to her. Michelle maintained contact with her father but it 
was less frequent during his later years. Michelle did not expect 
much of an inheritance but was shocked to learn Ian had left his 
entire estate to her sister Kerrie.  

Each of Peter, Darren and Michelle were successful in 
receiving a share of the estate despite being left nothing 
under the original Will.

Making a Will 
A Will is made so your assets are left to the people who you  
wish to benefit.  It is important when making a Will to seek legal 
advice so to minimise the possibility of future disputes.

If you die without a Will your assets will be distributed under  
the laws of intestacy which may benefit people you do not  
wish to provide for.

What should I think about when preparing my Will?

When preparing your Will you should consider:

•	 Who do you want to leave your assets to (your beneficiaries)?

•	 Who do you want to appoint to carry out your instructions  
	 in the Will (your executor)?

•	 Who will look after your children (they need a guardian if they  
	 are under 18 and not able to care for themselves)?

•	 Whether you want to leave anyone out of your Will  
	 (it is best to outline your reasons).

•	 What happens if your beneficiaries die before you do  
	 (who will receive the assets)?

•	 What your assets are?  For example, real estate, shares,  
	 bank accounts, personal property such as jewellery.

•	 Whether you require an enduring power of attorney?  
	 (this authorises someone to act for you and manage your  
	 affairs if you are incapacitated)

•	 What your preferred funeral arrangements are?

When do I need to change my Will?

You need to update your Will if your circumstances change.   
For example, when you have children, marry or divorce.  
Your current and former partners could become involved in court 
battles over your assets if you do not have an up to date Will.

Applying for probate 
Probate is the legal validation of a Will by application to the court.

If you are an executor of a Will usually an application for probate  
is required prior to dealing with the assets of the estate.

Galbally & O’Bryan can advise and assist you in applying for 
probate and administering an estate.

Why is probate required?

It is required to give the executor or a person who has taken on 
the responsibility for implementing the Will legal authority to:

•	 Collect all assets;

•	 Pay all debtors;

•	 Distribute the estate in accordance with the Will.

Without probate it may be that steps cannot be taken to collect 
and distribute the assets to beneficiaries.
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